Cct ober 13, 1992

The Honor abl e Keith Ahue

Director

Departnent of Labor & Industrial Relations
830 Punchbowl Street, Room 321

Honol ul u, Hawaii 96812-3769

Attention: M. Stanley S. Honda
Apprenticeship D vision Adm nistrator

Dear M. Ahue:

Re: Disclosure of Infornmation About Apprentices

This is in reply to a nenorandumfrom M. Mario R Ram |,
former Director of the Departnent of Labor & Industria
Rel ations, to the Ofice of Information Practices ("QOP"),
requesting an advi sory opinion concerning the above-referenced
matter.

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), the
Departnent of Labor and Industrial Relations' Apprenticeship
Division ("DLIR"), may disclose to the federal Bureau of
Apprenticeship and Training ("BAT") the nane, social security
nunber, date of birth, sex, ethnicity, and veteran status of each
apprentice who is registered wwth the DLIR under chapter 372,
Hawai i Revi sed St at utes.

BRI EF _ANSWER

In our opinion, the DLIR s public disclosure of the social
security nunber, date of birth, sex, ethnicity, and veteran
status of each apprentice who is registered with the DLIR under
chapter 372, Hawaii Revised Statutes, would constitute a "clearly
unwar ranted i nvasi on of personal privacy" under the U PA  See

Haw. Rev. Stat. § 92F-13(1) (Supp. 1991). Accordingly, we
concl ude that under part Il of the U PA the DLIR should not nake
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this information available for public inspection and copyi ng.

Furthernore, we believe that the U PA s inter-agency
di scl osure provisions, which permt the inter-agency disclosure
of otherw se confidential information under limted
ci rcunst ances, do not authorize the DLIR to disclose this

information to the BAT. See Haw. Rev. Stat. § 92F-19
(Supp. 1991).

In contrast, we find that the nanme of each registered
apprentice is not protected from di scl osure under the U PA and,
therefore, nust be nmade available for public inspection and
copyi ng, upon request.

FACTS

By letter dated Cctober 27, 1989, the DLIR infornmed the QP
that the BAT, an agency within the U S. Departnent of Labor, had
requested i nformation concerning registered apprentices for BAT s
conputeri zed system known as Apprenticeshi p Managenent System
("AM5"). Specifically, the information required by the BAT for
the AMS is: each apprentice's nane, social security nunber, date
of birth, sex, ethnic code, and veteran code. Currently, the
DLIR provides the BAT with aggregate data only, severed of any
identifying characteristics.

According to the DLIR s Cctober 27, 1989 letter, the AMS is
designed to use information on individual apprentices obtained
fromvarious states' progranms to build sunmaries of
apprenticeship activity by program state, region, industry,
occupation, and by denographic and veteran status characteristic
groups. The BAT has assured the DLIR that the information
requested would not be "released to the public at large or to
specific segnents of the general public.” Furthernore, the
letter stated that "[while the data from Hawaii woul d be
reflected in national statistical data, it would be purged of
i ndividual identification criteria."

In its letter to the OP, the DLIR requests an opi ni on
regardi ng whet her, under the U PA the requested information
concerning regi stered apprentices nmay be disclosed to the BAT in
individually identifiable form

In 1986, before the passage of the U PA, the DLIR nade a
simlar inquiry to the Departnent of the Attorney Ceneral. The
Attorney Ceneral concluded, under the records law in effect at
that time (chapter 92E, Hawaii Revised Statutes), that "[while
recogni zing the nerits of a conputerized system of record
keepi ng, we were unable to |locate any statutory authority
enabling the Apprenticeship Division to release the information
requested. Therefore, we respond to your inquiry in the
negative." Haw. Att'y Gen. Op. No. 86-14 at 2.
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Under chapter 372, Hawaii Revised Statutes, the Director of
the DLIR is authorized and directed to formul ate and pronote the
furtherance of |abor standards necessary to safeguard the welfare
of apprentices and to extend the application of those standards
by requiring the inclusion thereof in apprenticeship prograns.

See Haw. Admin. Rules § 12-30-2(a) (1981). Under section
12-30-7(a), Hawaii Adm nistrative Rules, "[a] pprentices shall be
individually registered under a registered program Registration
shall be effected by filing copies of each apprenticeship
agreenent with the [DLIR]." The term "apprenticeship agreenent"”
means a witten agreenent that conforns to standards established
under chapter 372, Hawaii Revised Statutes, and is entered into
bet ween an apprentice and (1) an enployer, (2) an association of
enpl oyers, (3) an organi zation of enployees, or (4) a joint
commttee representing enployers and enpl oyees. Haw. Rev. Stat.
§ 372-2(4) (1985).

The O Pis informed that it has been the DLIR s practice to
routinely disclose informati on concerning an individual's
apprenticeship status, in response to inquiries fromthe public.

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA generally provides that "[a]ll governnent records
are open to public inspection unless access is restricted or

closed by law." Haw. Rev. Stat. § 92F-11(a) (Supp. 1991); see

al so Haw. Rev. Stat. § 92F-12 (Supp. 1991) (instances in which

di scl osure of governnent records is nandated). The U PA further
provi des that unless one of the exceptions set forth in section
92F-13, Hawaii Revised Statutes, authorizes an agency to w thhold
access to governnent records, they nust be nade avail able for

i nspection and copyi ng upon request by any person. Haw. Rev.

Stat. § 92F-11(b) (Supp. 1991).

Section 92F-12(b)(2), Hawaii Revised Statutes, requires each
agency to disclose "[g]overnnent records which, pursuant to
federal law or a statute of this State, are expressly authorized

to be disclosed to the person requesting access.” [Enphasis
added.] Section 372-8, Hawaii Revised Statutes, provides that
the DLIR shall "cooperate with the federal conmttee on
apprenticeship to the fullest extent consistent wth this
chapter.” In our opinion, section 372-8, Hawaii Revised

Statutes, is not a State statute that expressly authorizes
di scl osure of the rel evant government records.

In addition to the disclosures authorized by the above Ul PA
provi sions, the U PA contains provisions that apply exclusively
to the inter-agency disclosure of governnment records.
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Specifically, section 92F-19(a), Hawaii Revi sed Stat utes,
describes the limted conditions under which one agency may
di scl ose to anot her agency governnent records which are not
ot herwi se "public" under the U PA*

Thus, State agencies nust disclose governnent records or
information therein to another agency if it is "otherw se subject
to disclosure” under the U PA and they may di scl ose otherw se
confidential information to another agency if at |east one of the
appl i cabl e conditions authorizing inter-agency disclosure under
section 92F-19, Hawaii Revised Statutes, is net. See Haw. Rev.

Stat. § 92F-19(a)(10) (Supp. 1991).

As such, to resolve the issue presented, we mnust first
exam ne whet her information concerning the nane, social security
nunber, date of birth, sex, ethnic code, and veteran code of each
apprentice who is registered wwth the DLIRis "public"
informati on under part Il of the UPA If so, this information
nmust be disclosed to the BAT.

1. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

The only one of the U PA s statutory exceptions to required
agency di sclosure that would apply to the information concerning
regi stered apprentices is the exception for "[g]overnnment records
which, if disclosed, would constitute a clearly unwarranted

i nvasi on of personal privacy." Haw. Rev. Stat. § 92F-13(1)
(Supp. 1991).

The Ul PA' s personal privacy exception involves a "bal anci ng”
of conpeting interests. Specifically, the U PA states that
"[d]isclosure of a governnent record shall not constitute a
clearly unwarranted invasion of personal privacy if the public
interest in disclosure outweighs the privacy interests of the

individual." Haw. Rev. Stat. § 92F-14(a) (Supp. 1991).
Furthernore, the UPA' s |egislative history instructs that "[i]f
the privacy interest is not “significant', a scintilla of public
interest in disclosure will preclude a finding of a clearly
unwarranted i nvasi on of personal privacy." S. Conf. Comm Rep.
No. 235, 14th Leg., 1988 Reg. Sess., Haw. S.J. 689, 690 (1988);
H Conf. Comm Rep. No. 112-88, Haw. H. J. 817, 818 (1988).

A Soci al Security Nunmber, Date of Birth, Sex, Ethnicity,

The linitations of section 92F-19, Hawaii Revised Statutes,
apply only if the governnent record is not otherwi se publicly
accessible to any person under part Il of the UPA entitled
"Freedom of Information." See Haw. Rev. Stat. § 92F-19(a)(10)

(Supp. 1991); see also Haw Rev. Stat. § 92F-3 (Supp. 1991)
(" person" includes an "agency").
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and Veteran's Status

In previous O P advisory opinions, we concluded that the
di scl osure of the social security nunber, date of birth, sex,
ethnicity, and veteran's status of an individual would generally
constitute a clearly unwarranted invasion of personal privacy.
See OP Op. Ltr. No. 89-4 (Nov. 9, 1989) (social security nunbers
of applicants for Hawaiian Honme Lands honestead | eases); O P Op.
Ltr. No. 90-7 (Feb. 9, 1990) (social security nunbers and birth
dates of former licensees); OP Op. Ltr. No. 90-10
(Feb. 26, 1990) (birth dates of licensees); OP Op. Ltr. No.
90-25 (July 12, 1990) (birth dates, social security nunbers, and
sex of individuals registering firearns); OP Op. Ltr. No. 90-28
(Aug. 23, 1990) (social security nunbers and birth dates of
former contractors' licensees); OP Op. Ltr. No. 91-26
(Dec. 13, 1991) (birth dates of police officers); OGP Op. Ltr.
No. 91-19 (Cct. 18, 1991) (ethnicity of Hawaiian Hone Lands
| essees); O P Op. Ltr. No. 92-8 (July 16, 1992) (ethnicity and
names of veterans).

We find no basis to depart, in this opinion, fromour
previ ous conclusion that an individual has a significant privacy
interest in information such as that individual's social security
nunber, date of birth, sex, ethnicity, and status as a veteran,
and that disclosure of this information would, in nost cases,
constitute a clearly unwarranted invasion of personal privacy.?

Because the Legi sl ature adopted the U PA s personal privacy
exception to inplenent the individual's right to privacy under
the Constitution of the State of Hawaii, see section 92F-2,
Hawai i Revised Statutes, the DLIR should not publicly disclose
this information about individual apprentices.

B. Nane

It is questionable whether an individual has a significant
privacy interest in the disclosure of the fact that the
i ndi vidual is an apprentice or that the individual participates
in an apprenticeship program |In conparison, in previous opinion
letters, we concluded that individuals do not have a significant
privacy interest in the fact that they are licensed to practice a
profession or a trade, or certified to engage in a restricted
activity by the State. See OP Op. Ltr. No. 90-28 (Aug. 23,
1990); O P Op. Ltr. No. 92-18 (Sept. 16, 1992). Additionally,

°BAT's assurances that it wll not disclose the requested
information and that it wll purge the data of "individua
identification criteria” do not affect our conclusion. Because the
U PA utilizes an "any person" access standard, see section 92F-11,
Hawai i Revised Statutes, all requesters nust be treated equally.
See AP . Ltr. No. 90-34 (Dec. 10, 1990).
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the DLIR s | ongstandi ng practice has been to disclose the nanes
of registered apprentices, or the fact that a nanmed individual is
a registered apprentice, in response to inquiries fromthe
public. It was not the intent of the Legislature that the U PA's
exceptions to public access, including its personal privacy
exception, apply to records that were available for inspection
before enactnent of the UPA S Conf. Comm Rep No. 235, 14th
Leg., 1988 Reg. Sess., Haw. S.J. 689, 690 (1988); H. Conf. Comm
Rep. No. 112-88, Haw. H. J. 817, 818 (1988). Accordingly, it is
our opinion that under the U PA the DLIR nmust nake the nanes of
t he regigtered apprentices available for public inspection and

copyi ng.

Al though we find that the information requested by the BAT,
ot her than the nanes of the registered apprentices, is protected
frompublic disclosure under the U PA s clearly unwarranted
i nvasi on of personal privacy exception, the U PA does provide
limted circunstances under which information protected from
di scl osure on privacy grounds under part ||l of the U PA may be
di scl osed by one agency to anot her agency.

I11. U PA S | NTER- AGENCY DI SCLOSURE PROVI SI ONS

As we expl ai ned above, section 92F-19(a), Hawaii Revi sed
Statutes, sets forth the limted conditions under which an agency
may di scl ose ot herwi se confidential governnent records to another

"agency." See Haw. Rev. Stat. § 92F-3 (Supp. 1991) (definition
of "agency"). The purpose of the UPA s limtations on the

i nter-agency disclosure of otherwi se confidential infornmation is
to further the U PA s policy of "[n]ak[ing] governnent
accountable to the individual in the collection, use and

di ssem nation of information relating to them"” Haw. Rev. Stat.

§ 92F-2 (Supp. 1991).

In OP Opinion Letter No. 90-9 (Feb. 26, 1990), we concl uded
that only paragraphs (5) and (8) of section 92F-19(a), Hawaii
Revi sed Statutes, authorize the disclosure of governnent records
to agencies of the federal governnment. Therefore, for disclosure
to be permtted to federal agencies, it must be specifically
aut hori zed by either of the foll ow ng two paragraphs of
subsection (a) of section 92F-19, Hawaii Revised Statutes:

§ 92F-19 Limtations on disclosure of governnent
records to other agencies. (a) No agency may disclose
or authorize disclosure of governnment records to any
ot her agency unl ess the disclosure is:

The QP is informed, however, that the names of the registered
apprentices alone will not be useful to the BAT for its purposes.
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(5) To an agency or instrunentality of
any governnental jurisdiction
w thin or under the control of the
United States, or to a foreign
government if specifically
authorized by treaty or statute,
for a civil or crimnal |aw
enforcenent investigation;

(8) To authorized officials of a
departnment or agency of the federal
government for the purpose of
auditing or nonitoring an agency
program that received federa
noneys;

Haw. Rev. Stat. § 92F-19(a) (Supp. 1991).

We find that the provisions of subsection (a)(5) above do
not apply to the facts presented in this opinion. As discussed
earlier, the BAT nerely seeks the information concerning
apprentices to create summari es of apprenticeship activity; we
have no reason to conclude that it is conducting a civil or
crimnal |aw enforcenment investigation. Therefore, in our
opi ni on, section 92F-19(a)(5), Hawaii Revised Statutes, does not
aut hori ze the disclosure of the requested information to the BAT.

W now turn to an exam nation of whether section
92F-19(a)(8), Hawaii Revised Statutes, authorizes disclosure of
the pertinent information to the BAT. Even assum ng that the
i nformati on concerning the apprentices is requested by the BAT
"for the purpose of auditing or nonitoring," and that the DLIR
apprenticeship programconstitutes an "agency program"™ we still
woul d need to find that the apprenticeship program "received
federal noneys." The AP is informed that the DLIR s
apprenticeshi p program does not receive any federal nopneys.
Furthernore, based on the definitions of the terns "audit" and
"nmonitor" as discussed in previous O P opinions, we conclude that
the disclosure of the social security nunber, date of birth, sex,
ethnicity, and veteran's status of each apprentice to permt the
BAT to establish a conputerized systemof statistical data about
apprenticeship activity would not be for the purpose of either
“auditing"” or "nmonitoring." See AP Op. Ltr. No. 90-9
(Feb. 26, 1990); O P Op. Ltr. No. 92-8 (July 16, 1992).

Thus, neither provision permtting inter-agency disclosure
to federal agencies applies to the information requested by the
BAT. Accordingly, we conclude that section 92F-19(a), Hawaii
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Revi sed Statutes, does not authorize the disclosure of each
regi stered apprentice's social security nunber, date of birth,
sex, ethnicity, and veteran's status to the BAT.

Finally, a new section of the U PA, section 92F-4, Hawaii
Revi sed Statutes, provides that "[w] here conpliance with any
provi sion of [the U PA] woul d cause an agency to | ose or be
deni ed funding, services, or other assistance fromthe federal
government, conpliance with that provision shall be waived but
only to the extent necessary to protect eligibility for federal
fundi ng, services, or other assistance." See Act 118, 1992 Haw.
Sess. Laws 197. As discussed previously, the DLIR does not
recei ve any federal noneys for its apprenticeship program
Further, the OP is informed that the DLIRwi |l not |ose or be
deni ed federal funding or other assistance by not disclosing to
the BAT the information concerning the registered apprentices.
Consequently, section 92F-4, Hawaii Revised Statutes, does not
apply to require disclosure of the requested apprentice
i nformati on.

CONCLUSI ON

For the reasons stated above, we conclude that the soci al
security nunber, date of birth, sex, ethnicity, and veteran's
status of each regi stered apprentice are protected from public
di scl osure under section 92F-13(1), Hawaii Revised Statutes.
Furthernore, it is our opinion that the U PA s inter-agency
di scl osure provisions do not authorize the disclosure of this
information to the BAT. However, we conclude that under the
U PA, the DLIR nust make the nanmes of the registered apprentices
avai l abl e for public inspection and copyi ng upon request.

Very truly yours,

Mm K. Horiuch
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

MKH: sc

C: Wayne Mat suura
Deputy Attorney Ceneral
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